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FEDERAL REGISTER documents pub-
lished in accordance with the provi-
sions of § 412.8(b).

[60 FR 45849, Sept. 1, 1995]

§ 412.268 Subpoenas.
(a) In general. When reasonably nec-

essary for the full presentation of a
case, and only after a pre-decision re-
quest for information or data has failed
to produce the necessary evidence, ei-
ther upon its own motion or upon the
request of a party, the MGCRB may
issue subpoenas for the attendance and
testimony of witnesses, for an oral
hearing or the production of books,
records, correspondence, papers, or
other documents that are relevant and
material to any matter at issue.

(b) Content of request. The request
must designate which witnesses or doc-
uments are to be produced, and de-
scribe addresses or locations with suffi-
cient particularly to permit these wit-
nesses or documents to be found. The
request for a subpoena must state the
pertinent facts that the party expects
to establish by the requested witnesses
or documents and whether these facts
could be established by other evidence
without the use of a subpoena.

(c) Issuance. Subpoenas are issued as
provided in section 205(d) of the Act.

(d) Payment for subpoena cost. HCFA
pays for the cost of issuing subpoenas
and the fees and mileage of any witness
who is subpoenaed, as provided in sec-
tion 205(d) of the Act.

§ 412.270 Witnesses.
Witnesses at an oral hearing testify

under oath or affirmation, unless ex-
cused by the MGCRB for cause. The
MGCRB may examine the witnesses
and may allow the parties or their rep-
resentatives to also examine any wit-
nesses called.

§ 412.272 Record of proceedings before
the MGCRB.

A complete record of the proceedings
before the MGCRB is made in all cases.
The record will not be closed until a
decision has been issued by the
MGCRB. A transcription of an oral
hearing will be made at a party’s re-
quest, at the expense of the requesting
party.

§ 412.273 Withdrawing an application.
(a) Timing of a withdrawal. The

MGCRB allows a hospital, or group of
hospitals, to withdraw its application
if the request for withdrawal is sub-
mitted to the MGCRB during the fol-
lowing time periods:

(1) At any time before the MGCRB
issues a decision on the application; or

(2) After the MGCRB issues a deci-
sion, provided that the request for
withdrawal is received by the MGCRB
within 45 days of publication of HCFA’s
annual notice of proposed rulemaking
concerning changes to the inpatient
hospital prospective payment system
and proposed payment rates for the fis-
cal year for which the application has
been filed.

(b) Written request only. A request to
withdraw an application must be made
in writing to the MGCRB by all hos-
pitals that are party to the applica-
tion.

(c) Appeal of the MGCRB’s denial of a
hospital’s request for withdrawal. (1) A
hospital may file an appeal of the
MGCRB’s denial of its request for with-
drawal of an application to the Admin-
istrator. The appeal must be received
within 15 days of the date of the notice
of the denial.

(2) Within 20 days of receipt of the
hospital’s request for appeal, the Ad-
ministrator affirms or reverses the de-
nial.

[56 FR 25489, June 4, 1991, as amended at 56
FR 43241, Aug. 30, 1991; 57 FR 39826, Sept. 1,
1992]

§ 412.274 Scope and effect of an
MGCRB decision.

(a) Scope of decision. The MGCRB may
affirm or change a hospital’s geo-
graphic designation. The MGCRB’s de-
cision is based upon the evidence of
record, including the hospital’s appli-
cation and other evidence obtained or
received by the MGCRB.

(b) Effective date and term of the deci-
sion. Any classification change is effec-
tive for one year beginning with dis-
charges occurring on the first day (Oc-
tober 1) of the second Federal fiscal
year following the Federal fiscal year
in which the complete application is
filed and ending effective at the end of
that Federal fiscal year (the end of the
next September 30).
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(c) Additional decisions. When the
MGCRB determines that the facts that
provide the basis for reclassification
will remain unchanged through the end
of the following Federal fiscal year, it
may also provide for the following:

(1) A one-year automatic renewal of
its decision.

(2) An abbreviated application and
decision process for renewals.

[55 FR 36766, Sept. 6, 1990, as amended at 62
FR 46031, Aug. 29, 1997]

§ 412.276 Timing of MGCRB decision
and its appeal.

(a) Timing. The MGCRB notifies the
parties in writing, with a copy to
HCFA, and issues a decision within 180
days after the first day of the 13-month
period preceding the Federal fiscal
year for which a hospital has filed a
complete application. The hospital has
15 days from the date of the decision to
request Administrator review.

(b) Appeal. The decision of the
MGCRB is final and binding upon the
parties unless it is reviewed by the Ad-
ministrator and the decision is changed
by the Administrator in accordance
with § 412.278.

[55 FR 36766, Sept. 6, 1990, as amended at 64
FR 41541, July 30, 1999]

§ 412.278 Administrator’s review.

(a) Hospitals requests for review. A hos-
pital or group of hospitals dissatisfied
with the MGCRB’s decision regarding
its geographic designation may request
the Administrator to review the
MGCRB decision. (A hospital or group
of hospitals may also request that the
Administrator review the MGCRB’s
dismissal of an application as untimely
filed or incomplete, as provided in
§ 412.256(d).)

(b) Procedures for hospital’s request for
review. (1) The hospital’s request for re-
view must be in writing and sent to the
Administrator, in care of the Office of
the Attorney Advisor. The request
must be received by the Administrator
within 15 days after the date the
MGCRB issues its decision. A request
for Administrator review filed by fac-
simile (FAX) or other electronic means
will not be accepted. The hospital must
also mail a copy of its request for re-

view to HCFA’s Office of Payment Pol-
icy.

(2) The request for review may con-
tain proposed findings of fact and con-
clusions of law, exceptions to the
MGCRB’s decision, and supporting rea-
sons therefor.

(3) Within 15 days of receipt of the
hospital’s request for review, HCFA
may submit to the Administrator, in
writing, with a copy to the party, com-
ments and recommendations con-
cerning the hospital’s submission.

(4) Within 10 days of receipt of
HCFA’s submission, the hospital may
submit in writing, with a copy to
HCFA, a response to the Adminis-
trator.

(c) Discretionary review by the Admin-
istrator. (1) The Administrator may, at
his or her discretion, review any final
decision of the MGCRB.

(2) The Administrator promptly noti-
fies the hospital that he or she has de-
cided to review a decision of the
MGCRB. The notice of review indicates
the particular issues to be considered
and includes copies of any comments
submitted to the Administrator by
HCFA staff concerning the MGCRB de-
cision.

(3) Within 15 days of the receipt of
the Administrator’s notice of review,
the hospital may submit a response in
writing to the Administrator, with a
copy of HCFA.

(d) Criteria for discretionary review. In
deciding whether to review an MGCRB
decision, the Administrator normally
considers whether it appears that any
of the following situations apply:

(1) The MGCRB made an erroneous
interpretation of law, regulation, or
HCFA Ruling.

(2) The MGCRB’s decision is not sup-
ported by substantial evidence.

(3) The case presents a significant
policy issue having a basis in law and
regulations, and review is likely to
lead to issuance of a HCFA Ruling or
other directive needed to clarify a pro-
vision in the law or regulations.

(4) The decision of the MGCRB re-
quires clarification, amplication, or an
alternative legal basis.

(5) The MGCRB has incorrectly ex-
tended its authority to a degree not
provided for by law, regulation, or
HCFA Ruling.
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